OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Hoporadble George B, Sheppard,
compiroller of Public Acoounts,
Austin, Texas.

Dear Kr. Sheppard;

. 1ity of Dpefefise

nt\Qorporation, wWer

giergency Fipelines, Ino,,

nd Aheir contrastors for
imposed upon the use

of motor fuel in Texas by

Chapter 184, Article XVII,

1941, 47th Legisle-
and related questions.

s 1943 you give us ocertain
§ follows:

16 U, 8. C¢ Ae "in order
& gtates in its national

e Delaware Corporstion, for the oon-
»oiinca from Texas L0 the Xastern geadboard,
: y-financing the construotion of such pipelines,
and is the owner thersof. The Emergenoy Pipelines, Inc, was
organized for the purposs of cooperating with the Government
in the construoction of such lines, but has ne property rights
therein., Acocording to the terms of such ocontrscts, the Emer-
genoy Fipelines, Inc, may employ such contractors and engineers
and enter into such agreemént with them as it deems advisabdle,



Hon. Geo. B, Sheppard, Page 8

f{n the name Oof the Defenss Plant Corporation, and purchase
maohinery and equipment necessary for the projesct, subdbjeot
to the written approval of the Defense Plant Oorporation,

In all of its operations under such contract, the
Emergency Pipslines, Ino, aots as agent for the Defense Plant
Corporation, The Defense Qorporation leases motor vehioles,
which are used by the Zmergenoy Pipelines, Ino., and certain
contractors of the Defense Corporation in the construoction of
such pipelines, Some of these leased vehicles are used upon
the publio highways of the State of Texas., Other motor vee
hiocles are leseged by ocontractors from their owners end are
used in the construction work, dbut the Defense Corporation
reixburses such dontraotoras for the rentals paid dy thenm,

You request our opinioa upon the following
quoqtionl:'

1, Is the Defense rlant Corporation liadle
to the Btate of Texas for the tax imposed upon
motor fuel used upon the pudblic highways of this
8tate in vohicles leaged by it and used by the
Emergency Pipelines, Ino. and ite other sontractors
in the construction of its pipelines?

2. Is the Emergency Pipelines, Ine. liabdle
to the 8tate of Texas for the use tax impoged upon
xotor fuel used upon the pudlie highways of this
State in vehicles lessed by the Defense Plant Cor-
poration and used by the Emergency Pipelines, Ine,
and the Defense FPlant Corporation's contractors in
the construotion of such pipelines?

8., Ars the contraotors liadble to the State
of Texas for the use tax imposed upon motor fuel
used upon the pudlic highways of this State in
vehicles leased by them from third persons and
used ia the construetion of the pipelines for the
Defense Plant Corporation, where suoh corporation
reimburses suoh scontractors for rentals paid the
owners of suoch vehicles?
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Yo enswer your firat question, po,

The Defense Plant Corporation was organized under
Seotion 606b, Title 18 U, 8. C+ A, The purpose (as stated
in the Aot) was: "In order %0 ald the Government of the
United States im it» national &efense program . . ." Section
610 exiresaly provided that such corporation should de exempt
from all ssles, use, storage, and purohase taxes imposed by
the United States, or by eny State, County, munioipality, or
looal taxing authority. Real property of {ho Corporation was
made subjeot to Btate, County, munioi{al, or local taxation
"to the seme extent acoording to ite Yalue as other real pro-
perty is taxed,"

Aeldo from thisg express congressional exempting
from taxation, we are of the opinion that the Defense Plant
Coxporation would have the same exemption upon the dootrine
of implied constitutional immunity of the Federal Government
end its instrumentalitles from state taxation, WVoCulloch v,
Haryland, 4 Wheat, 316’ 4 V. S. (Lo Edc) 579; £6 R.C.L. 95,

The legel incidence of our motor fusl tax is upon
the ultimate user or consumer of the motor fuel for the pro-
pulsion of motor vehicles upon the highways of the state of
Texas, and not upon the seller or vendor of motor fuel. Art-
1cle 7065b-2(a) V. A, C. S. Section 2(d&) provides:

"Ro tax shall be impoeed upon the salse,
use, or distribution of any motor fuel, the
imposing of which would constitutezan unleaw-
fal burden on interstate commerce ‘and whioh
48 not subisoct to be taxed under the Consti-
Tutlon of the state ol Texas and the vnited
gtates.” ({Emphasis ours),

In Federal Land Baﬂk of sﬁint Taul v, Bismark Lumder
Co., 314 U, S, 95, 886 L, 24, 65, the Court gald:

"The Federal Government is otis: of delegated
powers, and from that it necessarily follows that
any oonstitutional exeroise of its delegated powers
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$s governmentsl . . . 4+ It 2ls0 follows that

when Congress oconstitutionally oreates s oor-
oration through whisch the Federal Governaent
wifully sots, the sotivities of suoh eorpora-

tion are governmental. . . .*

- Tam TR GV v W mssrw e e " e ¥ 3 L

“And in Pittman v, Hoxme Owners' loan Corporation
208 U. S. #1, 84 1, Xd. )1, 60 5, Ct, 15, 1E4 A, 1. R. 1283,
the Court an(dx

'¢°n€rttl bas not o the power t0 oreste
& oorporation to fasilitite the performance of
goverassntal fTunotions, Lut das the go-cr to pro-
test the operationa thus validly suthorized, *3
powar t0 oresate iuplies a powsr to preserve,’
X'Cullooh v, Marylsnd, supra {4 ¥haat. p. 4R6,

4 L, B4, oool. This power tO pPreserve neossear-
i1y ocomes within the range of the express power
conferred upon Congress t0 nake all laws which
shall be necessary apd proper for earrying into
sxaoution sll powers vested by the Constitution
in the Government of tha United States, Const.
Art, 1, 800, 8 . . » « In the exercise of this
powey ‘o protest the lawful activities of ite
agencies, Congress has the dominant authority
whioh necessarily inheres in its sotivities with-

in the nationa) field . . . . hs axsroise of
this protective power &n relatign 1o state texa-
on _ha® _maAny ustrations. als cursj,

Congress hes the power to "provide for the common
Defense , . . of the United gtates.” Const, Art. I, ces, 8,
It §s submitted that this funotion {s governmental. The Fed-
ersl Government has ohosen to perform this fumotion at least
pertielly through the Defense Flant Corporation, ESuch 0oF-
porationts aotivities must be regarded as governmzental, and
entitled tc immunity from state taxstion,

Ko tax 1g due upon a snle of motor fuel 40 the
Defense Flant Corporation. The purchases of motor fuel by
the Emergency Pipelines, Inc. is in its capaoit{ as agent for
the Defense Flant Corporstion, The motor fuel is actually paid
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for end {s the proparty of the Defenae Plant Corporation,

The faot that i¢ allows this gensoline to de used in leased

vehiocles upon the highways of the Stete of Texas by the

Emergency Fipelines, Ine, and its other contrasotors ia the

esonstruetion of these pipelines does not make it liadle for

;:; :;o $2x bheoause 1t Ls stil) é&ilechercging its Yeleral
otions,

e answer your second question, no, Bince the ¥ar
Taergency ripelines, Irno, ie aocting as an agent for the
Defense Flant Qorporation in all of its operations, we are
of the opinion thet it 3 not liable for the use tax imposed
upon motor fuel used upon the pudlio highways in the Ctate
of Texat, The motor fuel bdelonza to the Defense Corporastion,
It furnishes the Imergency Fipelinss, Inc. and its othar oon-
tractors with motor vohioles for thofr ose in the construotion
of ite pipelines, &4ince the use of such notor vehidles by
such eontraotors is for the sole benefit of the Defenss Flant
Corporation, whiok is expressly exempted frox the payment of
gotor fuel tazes, and is engagsd {n the discharge of a federsl
tgnotlon, we 4o aot think that euch oontractcrs ere liables for
the use tax,

¥Ye are unadle to snswer your third queation bscause
we 40 not have sufficient faote upcsm which to baese our opinion,
If the motor fuel i uupgliad these contrectors by the Lefense
Flant Corporation under 1t¢s ocntrast, and no title to suoh
motor fuel ever vests in these contraetors, then we ¢sd not see
how the oontractors would be lisble for the payment of the motor
fael tex, On the other hend, Af thess sontractors purshess the
motor fuel and use it upon tﬁn highways of Texas in vahioles
Jeased from third peresznas, thea we belisve that sudh éontracs
tors would be liadle for the motor fuels tax regardless of
whether they are reixburaed for the rentels paid for thesse
vehioles or not., ¥ will de gled to give you a more definite
answer to this question {f you will supply us nmore feotsey,

Trusting that the above fully answers your ;uestions,
e are

R [ou 1
APPROVEDSED 11, 1943 Yours very truly
' ‘ ’ ENERAL OF TIIAS

S o
] " ~
Affre, .
RNEY QENERAL op TERAS 3 /'é/g % NS
o TR I e
8 N
( coMmiTEE

TBD:fO )



